AMENDMENTS TO THE SENTENCING GUIDELINES

Pursuant to section 994(p) of title 28, United States Code, the United States Sentencing
Commission hereby submits to the Congress the following amendments to the sentencing
guidelines and the reasons therefor. As authorized by such section, the Commission
specifies an effective date of November 1, 2015, for these amendments.

Amendments to the Sentencing Guidelines,
Policy Statements, and Official Commentary




Amendment: The Commentary to §83B1.2 captioned “Application Notes” is amended in
Note 3(A) by inserting after “that makes him substantially less culpable than the average
participant” the following: “in the criminal activity”, by striking “concerted” and
inserting “the”, by striking “is not precluded from consideration for”” each place such
term appears and inserting “may receive”, by striking “role” both places such term
appears and inserting “participation”, and by striking “personal gain from a fraud offense
and who had limited knowledge” and inserting “personal gain from a fraud offense or
who had limited knowledge”;

in Note 3(C) by inserting at the end the following new paragraphs:

In determining whether to apply subsection (a) or (b), or an intermediate
adjustment, the court should consider the following non-exhaustive list of factors:

() the degree to which the defendant understood the scope and structure of
the criminal activity;

(i) the degree to which the defendant participated in planning or organizing
the criminal activity;

(iii)  the degree to which the defendant exercised decision-making authority or
influenced the exercise of decision-making authority;

(iv)  the nature and extent of the defendant’s participation in the commission of
the criminal activity, including the acts the defendant performed and the
responsibility and discretion the defendant had in performing those acts;

(v) the degree to which the defendant stood to benefit from the criminal
activity.

For example, a defendant who does not have a proprietary interest in the criminal
activity and who is simply being paid to perform certain tasks should be
considered for an adjustment under this guideline.

The fact that a defendant performs an essential or indispensable role in the
criminal activity is not determinative. Such a defendant may receive an
adjustment under this guideline if he or she is substantially less culpable than the
average participant in the criminal activity.”;

in Note 4 by striking “concerted” and inserting “the criminal”;
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and in Note 5 by inserting after “than most other participants” the following: “in the
criminal activity”.

Reason for Amendment: This amendment is a result of the Commission’s study of
83B1.2 (Mitigating Role). The Commission conducted a review of cases involving low-
level offenders, analyzed case law, and considered public comment and testimony.
Overall, the study found that mitigating role is applied inconsistently and more sparingly
than the Commission intended. In drug cases, the Commission’s study confirmed that
mitigating role is applied inconsistently to drug defendants who performed similar low-
level functions (and that rates of application vary widely from district to district). For
example, application of mitigating role varies along the southwest border, with a low of
14.3 percent of couriers and mules receiving the mitigating role adjustment in one district
compared to a high of 97.2 percent in another. Moreover, among drug defendants who
do receive mitigating role, there are differences from district to district in application
rates of the 2-, 3-, and 4-level adjustments. In economic crime cases, the study found that
the adjustment was often applied in a limited fashion. For example, the study found that
courts often deny mitigating role to otherwise eligible defendants if the defendant was
considered “integral” to the successful commission of the offense.

This amendment provides additional guidance to sentencing courts in determining
whether a mitigating role adjustment applies. Specifically, it addresses a circuit conflict
and other case law that may be discouraging courts from applying the adjustment in
otherwise appropriate circumstances. It also provides a non-exhaustive list of factors for
the court to consider in determining whether an adjustment applies and, if so, the amount
of the adjustment.

Section 3B1.2 provides an adjustment of 2, 3, or 4 levels for a defendant who plays a part
in committing the offense that makes him or her “substantially less culpable than the
average participant.” However, there are differences among the circuits about what
determining the “average participant” requires. The Seventh and Ninth Circuits have
concluded that the “average participant” means only those persons who actually
participated in the criminal activity at issue in the defendant’s case, so that the
defendant’s relative culpability is determined only by reference to his or her co-
participants in the case at hand. See, e.g., United States v. Benitez, 34 F.3d 1489, 1498
(9th Cir. 1994); United States v. Cantrell, 433 F.3d 1269, 1283 (9th Cir. 2006); United
States v. DePriest, 6 F.3d 1201, 1214 (7th Cir. 1993). The First and Second Circuits have
concluded that the “average participant” also includes “the universe of persons
participating in similar crimes.” See United States v. Santos, 357 F.3d 136, 142 (1st Cir.
2004); see also United States v. Rahman, 189 F.3d 88, 159 (2d Cir. 1999). Under this
latter approach, courts will ordinarily consider the defendant’s culpability relative both to
his co-participants and to the typical offender.
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The amendment generally adopts the approach of the Seventh and Ninth Circuits,
revising the commentary to specify that, when determining mitigating role, the defendant
is to be compared with the other participants “in the criminal activity.” Focusing the
court’s attention on the individual defendant and the other participants is more consistent
with the other provisions of Chapter Three, Part B. See, e.g., 83B1.2 (the adjustment is
based on “the defendant’s role in the offense”); 83B1.2, comment. (n.3(C)) (a
determination about mitigating role “is heavily dependent upon the facts of the particular
case”); Ch. 3, Pt. B, intro. comment. (the determination about mitigating role “is to be
made on the basis of all conduct within the scope of §1B1.3 (Relevant Conduct)”).

Next, the amendment addresses cases in which the defendant was “integral” or
“indispensable” to the commission of the offense. Public comment suggested, and a
review of case law confirmed, that in some cases a defendant may be denied a mitigating
role adjustment solely because he or she was “integral” or “indispensable” to the
commission of the offense. See, e.qg., United States v. Skinner, 690 F.3d 772, 783-84 (6th
Cir. 2012) (a “defendant who plays a lesser role in a criminal scheme may nonetheless
fail to qualify as a minor participant if his role was indispensible or critical to the success
of the scheme”); United States v. Panaigua-Verdugo, 537 F.3d 722, 725 (7th Cir. 2008)
(defendant “played an integral part in the transactions and therefore did not deserve a
minor participant reduction”); United States v. Deans, 590 F.3d 907, 910 (8th Cir. 2010)
(“Numerous decisions have upheld the denial of minor role adjustments to defendants
who . . . play a critical role”); United States v. Carter, 971 F.2d 597, 600 (10th Cir. 1992)
(because defendant was “indispensible to the completion of the criminal activity . . . to
debate which one is less culpable than the others . . . is akin to the old argument over
which leg of a three-legged stool is the most important leg.”). However, a finding that
the defendant was essential to the offense does not alter the requirement, expressed in
Note 3(A), that the court must assess the defendant’s culpability relative to the average
participant in the offense. Accordingly, the amendment revises the commentary to
emphasize that “the fact that a defendant performs an essential or indispensable role in
the criminal activity is not determinative” and that such a defendant may receive a
mitigating role adjustment, if he or she is otherwise eligible.

The amendment also revises two paragraphs in Note 3(A) that illustrate how mitigating
role interacts with relevant conduct principles in §1B1.3. Specifically, the illustrations
provide that certain types of defendants are “not precluded from consideration for” a
mitigating role adjustment. The amendment revises these paragraphs to state that these
types of defendants “may receive” a mitigating role adjustment. The Commission
determined that the double-negative tone (“not precluded”) may have had the unintended
effect of discouraging courts from applying the mitigating role adjustment in otherwise
appropriate circumstances.
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Finally, the amendment provides a non-exhaustive list of factors for the court to consider
in determining whether to apply a mitigating role adjustment and, if so, the amount of the
adjustment. The factors direct the court to consider the degree to which the defendant
understood the scope and structure of the criminal activity, participated in planning or
organizing the criminal activity, and exercised decision-making authority, as well as the
acts the defendant performed and the degree to which he or she stood to benefit from the
criminal activity. The Commission was persuaded by public comment and a detailed
review of cases involving low-level offenders, particularly in fraud cases, that providing a
list of factors will give the courts a common framework for determining whether to apply
a mitigating role adjustment (and, if so, the amount of the adjustment) and will help
promote consistency.

The amendment further provides, as an example, that a defendant who does not have a

proprietary interest in the criminal activity and who is simply being paid to perform
certain tasks should be considered for a mitigating role adjustment.
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