UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff, Case Nos. 83-00096-01-CR

83-000138-02-CR

V.

LUIS ANTHONY RIVERA,

Defendant.

DEFENDANT’S CORRECTED MOTION TO VACATE COUNT 7 IN CASE NO. 83-00096-01-CR

Defendant Luis Anthony Rivera respectfully requests that this Court vacate Count 7 of his
conviction in Case No. 83-00096-01-CR, reduce his sentences in each of Case Nos. 83-00096-01-
CR and 83-00138-02-CR to 30 years, and run the two 30-year sentences concurrently with each
other—thereby resulting in his immediate release from prison.

Summary of Motion

In 2014, United States District Judge John Gleeson of the Eastern District of New York—
himself a former federal prosecutor—saw the opportunity to mitigate the effects of what, with the
benefit of hindsight, was an unduly harsh sentence and sought, and ultimately received, the consent
of then-U.S. Attorney (and now Attorney General) Loretta Lynch to the vacation of certain
convictions entered in the case of Francois Holloway—thus creating the Holloway doctrine. See
United States v. Holloway, 68 F. Supp. 3d 310 (E.D.N.Y. 2014).! The Holloway doctrine

recognizes that district courts have the discretion, inherent in our American system of justice, to

1 For the Court’s convenience, a true and correct copy of the Holloway decision is attached
hereto as Exhibit 1.



subsequently reduce a defendant’s sentence in the interests of fairness—"“even after all appeals and
collateral attacks have been exhausted and there is neither a claim of innocence nor any defect in
the conviction or sentence”—when it has clearly been demonstrated that the original sentence
sought by the United States and imposed by the court (even when mandated by law) is revealed to
be disproportionately severe.

Here, this Court imposed the maximum sentence of “life without parole” plus a concurrent
140 years following Luis Anthony Rivera’s (“Rivera”) convictions for cocaine distribution
offenses in two related indictments in 1985. Rivera will never be released from prison unless this
motion is granted.

During the past 30 years, despite the fact that he had no realistic hope of being released
from prison, Rivera has been an exemplary inmate. He has never received any disciplinary
infractions and, as will be shown, has accomplished many great things in prison. For this reason,
a Bureau of Prisons (“BOP”) psychologist recently wrote a letter supporting Rivera’s release from
prison. Additionally, before his convictions in 1985, Rivera had no prior criminal record and was
a veteran of the United States Army National Guard.

Rivera respectfully requests the Court follow the Holloway doctrine by vacating Count 7
in 83-00096-01-CR and reducing his sentence to 30 years in each indictment (83-00096-01-CR
and 83-00138-02-CR). Rivera also respectfully requests that the Court order that the two 30-year
sentences run concurrently with each other. Such relief would result in his immediate release from
prison.

Factual and Procedural Background

Rivera no longer contests his guilt and takes full responsibility for his criminal behavior

that occurred over 32 years ago. He deeply regrets his involvement in a conspiracy to distribute



cocaine and his decision to go to trial instead of pleading guilty. Rivera’s impeccable behavior
and significant positive accomplishments during the past 30 years he has spent in prison clearly
show that he is not the same person who made these terrible decisions and that he merits a second
chance to show that he can be a law-abiding and productive citizen.

Rivera was the youngest of three children and was raised in a close-knit family in Miami,
Florida. Presentence Report (“PSR”) at 6.2 He began working at age 13 and continued working
through junior high and high school. 1d. at 7. After graduating from high school, Rivera briefly
attended Miami-Dade Community College before enlisting in the United States Army National
Guard in 1978. Id. at 6. Rivera was honorably discharged from active status in 1981. Id. at 7-8.

In 1982, Rivera, then approximately 25 years old, became involved in a conspiracy to
distribute cocaine. In July 1983, after a plane delivered approximately 465 pounds of cocaine to
an airstrip located near Talihina, Oklahoma, it was then allowed to take off and land in Dallas,
Texas. Id. at 1. Following the plane’s arrival in Dallas, several individuals were arrested in
connection with the earlier delivery of cocaine in Oklahoma. Id. Many of these individuals
cooperated with the FBI. Id. These cooperators provided information that Rivera was a participant
in a conspiracy to distribute cocaine that began in 1982. Id.

Rivera helped plan the importation and then transportation of large amounts of cocaine
throughout the United States. Id. at 2-3. Specifically, his role was to arrange the necessary aircraft
and trucks needed for the importation and transportation of cocaine. Id. Besides the importation
of cocaine that occurred in July 1983, other importations of cocaine also occurred, including

shipments in July 1982 and May 1983. Id.

2 A true and correct copy of Rivera’s PSR is attached hereto as Exhibit 2, but will be filed
under seal.



Rivera and six co-defendants were subsequently indicted on July 27, 1983 in the Eastern
District of Oklahoma (Case No. 83-00096-01-CR). This indictment pertained to the May and July
1983 importations of cocaine. Rivera was charged in all seven counts of the indictment: count 1,
conspiracy to import cocaine; count 2, importing cocaine; count 3, conspiracy to possess with the
intent to distribute cocaine; count 4, possession with the intent to distribute cocaine; count 5,
conspiracy to travel to promote importation of cocaine; count 6, traveling to promote importation
of cocaine; and, count 7, continuing criminal enterprise.

Rivera and one co-defendant were then indicted in a second case on November 10, 1983
in the Eastern District of Oklahoma (Case No. 83-00138-02-CR). This indictment pertained to the
cocaine importations that occurred before 1983. Rivera was charged in all six counts of the
indictment. The six counts were identical to counts 1 through 6 in the first indictment. The second
indictment did not charge a seventh count for continuing criminal enterprise.

There was also a third indictment in the Eastern District of Oklahoma (Case No. 83-00119-
CR). Rivera was charged with two counts: conspiracy to import cocaine and conspiracy to possess
with the intent to distribute cocaine. This third indictment, however, was later dismissed.

Rivera was a fugitive until he was arrested on January 17, 1985 in Colorado. On March
25, 1985, a jury found him guilty on all counts charged in the two indictments. At sentencing,
Rivera did not express remorse and this Court imposed the maximum sentence allowable under
both indictments. In Case No. 83-00096-01-CR, Rivera received the following sentence: 15 years
each on counts 1, 2, 3, and 4, to run consecutively, totaling 60 years; 5 years each on counts 5 and
6, to run consecutively, totaling 10 years; and “life without parole” on count 7, to run concurrently
with the sentences for counts 1-6. Therefore, for the first indictment, Rivera received “life without

parole” plus a concurrent 70-year sentence.



For the second indictment, in Case No. 83-00138-02-CR, Rivera received the following
sentence: 15 years each on counts 1, 2, 3, and 4, to run consecutively, totaling 60 years; and 5
years each on counts 5 and 6, to run consecutively, totaling 10 years. Therefore, for the second
indictment, Rivera received a 70-year sentence.

Finally, this Court ordered that the 70-year sentences imposed in the two indictments run
consecutively to each other and concurrently with the “life without parole.” In sum, Rivera
received a total sentence of “life without parole” plus a concurrent 140 years.

On August 11, 1993, this Court, following the mandate of the United States Court of
Appeals for the Tenth Circuit, vacated Rivera’s convictions on counts 1 and 3 in both indictments.
An amended Judgment and Commitment (“J&C”) correcting Rivera’s sentence was never issued.
There is no dispute, however, that Rivera’s present sentence is “life without parole” plus a
concurrent 80 years.

This Court Should Apply the Holloway Doctrine to Reduce Rivera’s Sentence

A. The Holloway Doctrine Permits Courts to Reduce Disproportionately Severe
Sentences

In 1995, Francois Holloway, then age 38, was convicted of carjacking three cars at
gunpoint. Holloway, 68 F. Supp. 3d at 312. He was sentenced to a mandatory 57 years in prison
by Judge Gleeson based on the requirement that each count be stacked and served consecutively.
Id. at 312-13. Eighteen years later, in February 2013, Judge Gleeson® asked then-U.S. Attorney
Lynch to agree to an order vacating two or more of Holloway’s convictions, thereby making him

immediately eligible for release. Id. at 314. As Judge Gleeson noted, “[Holloway] would likely

% Notably, Judge Gleeson could hardly be described as “soft on crime.” Before becoming
a district judge, Judge Gleeson served as an Assistant United States Attorney (“AUSA”) for the
Eastern District of New York. While serving as an AUSA, Judge Gleeson successfully prosecuted
many organized crime members, including John Gotti, the head of the Gambino crime family.
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have fared better if he had committed murder. The average sentence in federal court for murder
in fiscal year 2013 was 268 months; the median was 240 months. If Holloway had gotten 268
months, he’d already be out of prison.” Id. at 313. Additionally, Judge Gleeson observed that
Holloway had bettered himself in prison and had only incurred five minor disciplinary infractions
during his almost twenty years in prison. Id. at 314.

U.S. Attorney Lynch initially rejected Judge Gleeson’s request on the basis that Holloway
should apply for a commutation of his sentence. Holloway, 68 F. Supp. 3d at 314. After a new
clemency initiative made clear that it was unlikely Holloway would ever receive a commutation
from the President because of the violent nature of his crimes, Judge Gleeson asked U.S. Attorney
Lynch to reconsider her request. 1d. Upon reconsideration, U.S. Attorney Lynch agreed to a
dismissal of two counts of Holloway’s conviction, ultimately resulting in Holloway’s release from

prison. Id. at 315. Judge Gleeson stated in his July 2014 decision granting the motion to dismiss:

This is a significant case, and not just for Francois Holloway. It
demonstrates the difference between a Department of Prosecutions
and a Department of Justice. It shows how the Department of
Justice, as the government’s representative in every federal criminal
case, has the power to walk into courtrooms and ask judges to
remedy injustices.

The use of this power poses no threat to the rule of finality, which
serves important purposes in our system of justice. There are no
floodgates to worry about; the authority exercised in this case will
be used only as often as the Department of Justice itself chooses to
exercise it, which will no doubt be sparingly. But the misuse of
prosecutorial power over the past 25 years has resulted in a
significant number of federal inmates who are serving grotesquely
severe sentences, including many serving multiple decades and even
life without parole for narcotics offenses that involved no physical
injury to others. Even seasoned federal prosecutors will agree that
many of those sentences were (and remain) unjustly severe.

The United States Attorney has shown here that justice is possible
in those cases. A prosecutor who says nothing can be done about an



unjust sentence because all appeals and collateral challenges have
been exhausted is actually choosing to do nothing about the unjust
sentence. Some will make a different choice, as Ms. Lynch did here.

Numerous lawyers have been joining pro bono movements to
prepare clemency petitions for federal prisoners, and indeed the
Department of Justice has encouraged the bar to locate and try to
help deserving inmates. Those lawyers will find many inmates even
more deserving of belated justice than Holloway. Some will satisfy
the criteria for Department of Justice support, while others will not.
In any event, there’s no good reason why all of them must end up in
the clemency bottleneck. Some inmates will ask United States
Attorneys for the kind of justice made possible in this case, that is,
justice administered not by the President but by a judge, on the
consent of the Department of Justice, in the same courtroom in
which the inmate was sentenced. Whatever the outcome of those
requests, | respectfully suggest that they should get the same careful
consideration that Ms. Lynch and her assistants gave to Francois
Holloway.

Id. at 316 (emphasis in the original).

B. Rivera’s Exemplary Prison Behavior During the Past 30 Years Warrants
Application of the Holloway Doctrine

During his 30 years of incarceration, Rivera has never received any disciplinary
infractions.* This is truly a remarkable feat because, generally speaking, inmates serving “life
without parole” sentences are management problems because they have no expectation of ever
being released from prison and therefore show little regard for prison rules. Additionally, not only
has Rivera not incurred any disciplinary infractions, but he has been a positive role model for other
inmates. BOP psychologist, Dr. Javier Mouriz recently stated that:

...I am a psychologist at the Federal Correctional Complex in
Coleman, Florida. 1 am writing this letter on behalf of Luis Rivera,

... who is seeking a release from his sentence or a reduction to his
sentence.

4 A true and correct copy of a blank printout reflecting a clean disciplinary record from
the BOP is attached hereto as Exhibit 3.



| first came to know Inmate Rivera in 2005 when he was assigned
to USP-1 Coleman. Soon after his arrival, he sought admittance to
the Challenge Program. The Challenge Program is a voluntary,
year-long, residential program designed to help offenders improve
their rational thinking skills and correct criminal thinking. As the
coordinator, | supervised his treatment in the program.

... He was an active participant in his treatment and genuinely
worked to improve his character. He acknowledged the errors in the
thinking patterns which led to his incarceration and demonstrated
during the treatment how he had changed. Since the completion of
his treatment ..., Inmate Rivera has resided in the treatment unit as
a mentor/instructor. He has been placed in that role due to the
assessment by staff that he is a positive role model for other inmates.
In addition, Inmate Rivera has unique and valuable skills in the areas
of electronics, printing, and arts and has frequently used these
technical skills to help the program.

Inmate Rivera has an impeccable institutional record. He has no
disciplinary history in the approximately 30 years while
incarcerated. This lengthy period of good conduct demonstrates a
steady focus on doing the right things over a long period of time. It
also shows he is truly committed to following rules and living in
harmony with others. This long period of good conduct stands out
in that this author has worked in the prison system for over 23
years and has never seen such a lengthy record of good conduct.

In addition to good conduct, Inmate Rivera has a very steady work
history. He has worked in the same job assignment since his arrival
at this facility in 2005 and receives excellent work reports.

I am in support of any consideration regarding a reduction in
sentence or release from sentence for Inmate Rivera. As noted
above, Inmate Rivera has demonstrated over a long period of time
he is capable and willing to live within established rules and to
improve himself. He has worked to change the character defects
which led to his incarceration and has prepared for a reentry to
society.®

(Emphasis added.)

® A true and correct copy of BOP psychologist Dr. Javier Mouriz’s letter is attached hereto
as Exhibit 4.



Rivera has shown that he is even more deserving of the benefit of the Holloway doctrine
than Holloway himself. First, unlike Holloway, there were no outward acts of violence or any
guns involved in Rivera’s crimes. Second, at the time of his criminal behavior, Rivera was
approximately 25 years old, a veteran of the United States Army National Guard, and had no prior
criminal record. Third, Rivera has already served over 30 years in prison, has been a model inmate,
and has never incurred any disciplinary infractions. Finally, Rivera has already served eight years
more than the average murder sentence of 22 years noted by Judge Gleeson in Holloway—even
though Rivera’s crimes did not involve violence or guns.

C. Rivera’s Sentence is Disproportionately Severe Compared to Sentences Imposed
on Leaders of Major Drug Trafficking Organizations and His Co-Defendants

There is no dispute that Rivera committed serious crimes and deserved a substantial prison
sentence. In retrospect, however, it is clear that the punishment presently imposed on him, “life
without parole” plus a concurrent 80 years, is disproportionately severe compared to the sentences
received by leaders of major drug trafficking organizations. The following examples illustrate this
argument:

J The Arellano-Felix Drug Organization (“AFO”) was “once among the world’s most

violent and powerful multi-national drug trafficking organizations.” See, e.g., FBI,
“Last of the Arellano-Felix Brothers Sentenced” (Aug. 19, 2013), available at
https://www.fbi.gov/sandiego/press-releases/2013/last-of-the-arellano-felix-

brothers-sentenced (last accessed Aug. 4, 2015). The AFO was responsible for
moving hundreds of tons of cocaine and marijuana from Mexico and Colombia into
the United States. 1d. The organization terrorized the southwest United States
border with executions, torture, beheadings, kidnappings, and bribes to law

enforcement. 1d. In 2013, Eduardo Arellano-Felix, who acted as the chief financial



officer of the organization was sentenced to 15 years in federal prison. 1d. His
brother Benjamin, also an organization leader, was previously sentenced to 25 years
in federal prison. The third brother and primary leader of the organization, Javier,
was sentenced to life in prison. Id.

Osiel Cardenas-Guillen was the former head of the Gulf Cartel. The Gulf Cartel
was responsible for importing thousands of kilograms of cocaine into the United
States from Mexico and using violence and intimidation to further the goals of the
criminal enterprise. In 2010, Cardenas-Guillen was sentenced to 25 years in federal
prison. See, e.g., FBI, “Osiel Cardenas-Guillen, Former Head of the Gulf Cartel,
Sentenced to 25 Years’ Imprisonment” (Feb. 24, 2010), available at
https://www.fbi.gov/houston/press-releases/2010/ho022410b.htm (last accessed
Aug. 4, 2015).

George Jung was responsible for 85% of the cocaine smuggled into the United
States in the 1970s and 1980s and was released from federal prison in 2014 after
serving approximately 20 years. See, e.g., CBS, “Notorious Ex-Cocaine Kingpin
George Jung Out of Prison, Living in San Francisco” (June 3, 2014), available at
http://sanfrancisco.cbslocal.com/2014/06/03/notorious-ex-cocaine-kingpin-
george-jung-out-of-prison-living-in-san-francisco/ (last accessed Aug. 4, 2015).
He was originally sentenced to 60 years but received a reduction based on
cooperation. Id.

Finally, Griselda Blanco, known as the Cocaine Godmother and the Queen of
Cocaine, was a drug lord of the Medellin Cartel and a pioneer in the Miami-based

cocaine drug trade and underworld during the 1970s and early 1980s. See, e.g.,
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CBS, “The Hunt for the ‘Cocaine Godmother’” (Sept. 27, 2012), available at
http://miami.cbslocal.com/2012/09/27/the-hunt-for-the-cocaine-godmother/  (last
accessed Aug. 4, 2015). In addition to moving tons of cocaine into the United
States, Blanco was responsible for ordering several drug-related murders. 1d.; see
also  Biography.com, “Griselda Blanco Biography,” available at
http://www.biography.com/people/griselda-blanco-2096540 (last accessed Aug. 4
2015) (noting that Blanco was a named suspect in more than 200 murders). In
1988, she was sentenced to 15 years in federal prison. Id.

Not only has Rivera’s sentence proven disproportionately severe when compared with the
sentences received by these notorious and violent drug kingpins, it is also starkly disproportionate
to the sentences received by Rivera’s co-defendants, all of whom were released at least 24 years
ago. A search of the BOP website, http://www.bop.gov/inmateloc/, shows that all of Rivera’s co-
defendants were released from federal prison no later than 1991. In Case No. 83-00096-01-CR,
there were six co-defendants charged with Rivera: Cecil Debbs Ford (released in 1989); William
A. Sebolt (released in 1985); Charles Timberlake (released in 1991); Eduardo Sanabria (released
in 1988); Mitchell Skiff Engelhart (released in 1991); and Roger Ariza (not found on BOP website,
but he was sentenced to five years and therefore was released well before 1991). In Case No. 83-
00138-02-CR, there was one co-defendant charged with Rivera: Alan Kaye (released in 1988).

Conclusion

Luis Rivera, now almost 59 years old, has served over half his life in prison. When he was
arrested in 1985, his close-knit family was still intact, but during the past 30 years both his parents
and one brother have passed away. Rivera, however, has remained close with his other brother

and, if released from prison, will reside with him.
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There is nothing left to be gained by Rivera spending the rest of his life in prison. He poses
no meaningful risk to public safety. Spending tens of thousands of dollars per year to keep him
locked up for the rest of his life is a waste of resources, both human and financial, and no longer
Serves any just purpose.

Accordingly, Rivera respectfully requests that the Court grant this motion to vacate Count
7 in Case No. 83-00096-01-CR and then re-sentence him in both Case No. 83-00096-01-CR and
Case No. 83-00138-02-CR. In Case No. 83-00096-01-CR, Rivera should be sentenced to 15 years
each on counts 2 and 4, to run consecutively to total 30 years (as previously discussed, in 1993,
this Court dismissed counts 1 and 3) and sentenced to 5 years each on counts 5 and 6, to run
consecutively to total 10 years, but concurrently to counts 2 and 4. Therefore, for the first
indictment, Rivera should receive a total sentence of 30 years. In Case No. 83-00138-02-CR,
Rivera should be sentenced to 15 years each on counts 2 and 4, to run consecutively to each other
totaling 30 years (as previously discussed, in 1993, this Court dismissed counts 1 and 3) and
sentenced to 5 years each on counts 5 and 6, to run consecutively to each other totaling 10 years,
but concurrently to counts 2 and 4. Therefore, for the second indictment, Rivera should receive a
total sentence of 30 years. Finally, the two 30-year sentences imposed should run concurrently to

each other resulting in Rivera’s immediate release from prison.
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Dated: August 13, 2015 QUINN EMANUEL URQUHART
& SULLIVAN, LLP

—

Sam S. Sheldon (admitted pro hac vice)
samsheldon@quinnemanuel.com

777 6th Street, N.W., 11th Floor
Washington, D.C. 20001

Tel.: (202) 538-8135

Fax: (202) 538-8100

Richard E. Davis (admitted pro hac vice)
STARNES DAVIS FLORIE LLP
rdavis@starneslaw.com

100 Brookwood Place, 7th Floor
Birmingham, AL 35259

Tel.: (205) 868-6044

Fax: (205) 868-6099

Pro Bono Attorneys for Defendant Luis A.
Rivera

CERTIFICATE OF CONFERENCE

On July 30, 2015, the United States Attorney's Office informed me that they would review

Sam S.—Sheldon

the motion and file a response.

CERTIFICATE OF SERVICE

| hereby certify that on August 13, 2015, | emailed the foregoing motion and proposed

order to Assistant United States Attorney Doug Horn.

Sam S. Sheldon
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U.5. v. Holioway, 68 F.8upp.3d 310 (2014)

68 F.Supp.ad 310
United States Distriet Court,
E.D. New York.

UNITED STATES of America,
V.
Francois HOLLOWAY, Defendant.
Franeois Holloway, Petitioner,
V.
United States of Ameriea, Respondent,

Nos. 95~-CR—78 (JG), 01~CV~
1017 (JG). | Signed July 25,
2014. [ AsAmended July 28, 2014,

Synopsis

Background: Prisoner moved to reopen proceedings on his
prior motion to vacate, set aside, or correcl his sentence
of 57 years and 7 months for his canviction, by jury, of
three carjacking coumts that were “stacked™ onder siatule
criminalizing vse of fircarm during crime of violence, atier
he declined 1o accepi government's ofter of plea bargain that
would have dropped two earjacking counts and resulted in
senlencing range of only 130-147 months.

Holding: The Distriet Court, Joln Gleeson, J., held that
United States Atlntney agreed to order vacating two stacked
caants of conviction and resentencing.

Motion granted.

West Headnotes (1)

{1 Sentencing and Punishment
i Exeessive punishment
Afler defendant had served 20 years in prison on
his excessive sentence of 57 ycars and 7 mumths
imposed for his convictions on three counts of
carjacking that were “stacked,” wnder stalute
criminalizing use of firearm during crime of
viclenee, United States Attorney agreed 1o order
vacating two of defendant's carjacking counts in
order lo permil resentencing, where defendant's

syt o

record while in costody was extraordinary in that
he had only five minor disciplinary infractions
during two decades in prison, he took advantage
of educational and other opportinities provided
by prison, and his vietims all were either
unoppesed to or aftirmatively supported his early
release. 18 U.S.C. AL § 924{c).

I Cases thal cite this headnole

Attorneys and Law Firms

*311 Uarlan J. Profass, Clayman & Rosenberg LLP, New
York, NY, for Petitioner.

Sanwel P, Nitze, Sasan Corkery, United Stales Attprneys
Office Easiern Disiriet of New York, Brookiyn, NY, for
Respondent.

MEMORANDUM REGARDING THE VACATUR
OF TWO CONVICTIONS UNDER 18 UL.5.C. § 924{¢)

JOIN GLEESON, District Judge:

A. Preliminary Statement

There are injustices in our criminal justice syslem, incloding
in this disirict, and they often resalt trom the misuse of
prosecutorial power. | have painted some oul in recent years
i1 the hope that doing so might help eradieate or reduce

the number of such abuses,| But prosecutors also use their
powers 10 remedy injustices. In the spirit of fairness-—-and
with the hope of inspiring other United States Attorneys to
show similar wisdam and caurage -1 write 1o applaud the

admirable nse of prosecutoriat power in this case,

The power Uniled Stales Atforney Lorelia Lynch has pul fu
use in Francais Holloway's case inheres in our adversarial
system. It is the power to seek justice even alter all appeals
and callateral attacks have been exhausted and there is neither
a claim of innocence nor any defect in the convietion or
sentence. Even in those circumstances, a proseculor can do

justice by the shmple act of poing back into court and agreeing

that justice should be done. After careful consideration of
loHoway's erimes, the views of his victims, and his conduet
during the two decades he has been imprisoned as a result
of ihis case, the govermment has decided that if need not
stand by sifently while Holloway serves three more decades



U.S. v. Hoffoway, 68 F.Supp.3d 310 {2014)

of an unjust sentence. Specifically, it has agreed to an order
vacating two of [loHoway's counts of conviction and to a
resentencing of him on the remaining counts. Bven pcople
whe are mdisputably guilty of violent crimes deserve justice,

and now Holloway will get it 2

*312 B. Holloway's Offenses and Sentence

Aleng with an accomplice, Holloway stole three cars at
gunpoint durmg a two-day span in October 1994, The
govermment brought separate counts for each carjacking, and
each carjacking count was accompanied by its uwn so-called
“§ 924(c) count.” The latter counts were brought under 18
U.S.C. § 924{c), which makes it a crime fo, among uther
things, uge a firearm during a crime of vielence.

Shortly before trial in 1995, the govermnent offered
Ilolloway a plea bargain. In cxchange for Holloway's plea
of gaiity to the carjackings, it would drop two of the three
§ 924(c) counts, resulting in a senfencing range of 130-147
months. A sentence at the botfom of that range would have
required Holloway {o spend about nine years in prison.

Holloway insisted on a trial. lle got one, but making that
choice required him o face all three § 924(¢) counts. Section
924(c) counts are a triple 1hreat. First, they carry mandatory
sentences, which by definition take a degree of judging nut
of sentencing. Second, they result in onerons enhancements

for “second or subsequent [§ 924(c) | convic1i011[s].”3 That
sorunds like a iypical vecidivism enhancement until you
consider that the “second or subsequent” convictions can
neeur in the same frial as the first one, as they did here,
Third, the mandatory sentences required by § 924(c) are
also mandatorily consecutive, 10 one another and to all other
sentences in the case. As a result, cases like Holloway's
produce sentences that would be laughable if onty there
weren't real people nn the receiving end of thein. The United
States Sentencing Comumission has wisely asked Congress to
reform § 924(c) to blunt the harsh impact it mandates in many

4
CHECS.

After Holloway was found guilty of the charges, 1 sentenced
him. Under the then-mandatory Sentencing Guidelines, 1
mmpnsed a 151-month prison term for the three earjackings,
Then the § 924(c) sentences kicked i a mandatory 5 years
for the first one; a mandatory 20 for the second; another
mandatory 20 for the third, The stawfory requirement that
those terms be consecutive to each other and 1o the 151

mnnths for the carjackings *313 produced a total prison term
of 57 years and 7 months.

The difference between the sentencing outcomne if a defendant
accepls the government's offer of a plea bargain and the
outcome if he fnsists mr his vight to trial by jury is sometimes
referred 10 ag the “trial penalty.” [ottoway lilely would
have been reteased in 2003 if he had pled guilty under the
agreement offered by the government, But he went tu trial
instead, and now his projected release date is March 10,
2045, Thus, his trial penalty was 42 years in prison. To put
his sentence in context, ennsider that in fiscal year 2013,
the average senfence for defendants cuynvicted of robbery in
the federal courts was 77 months; the median sentence was

63 months. " Hoiloway got 691 months, He would Hkely
have fared better if he had committed murder. The average
sentence in federal court for morder in fiscal year 2013 was
268 months; the median was 240 munths.® If Hinltoway
lad goften 208 months, he'd already be out of prison.
Finally, consider the sentence of Holloway's codefendant,
who engaged in the same conduct as Lloltloway but pled guilty
and testificd for the government at Holloway's trial, He was

sentenced by anocther judge to 27 months in prison and was

released in 1997, 7

Black defenclants like Holloway have been disproportionately
subjected to the “stacking” nf § 924(¢) counts that occurred

here.! The Sentencing Commission's Fifleen—Year Report
in 2004 stated that black defendants aceowvnted for 48% of
offenders who qualified for a charge under § 924(c}, but they
represented 56% of those actually charged wnder the statute

and 64% of those convicted under it. °

C. The Proceedings After Holloway's Sentencing
Holloway's canviction and sentence were affinned by the

Second Circvit in 1997 '% and the Supreme Court in 1999, H
I denied his colateral attacl pursvant to 28 U,S.C. § 2255 in

2002, 12 and the Second Circuit refused tn issue o certificate
of appealability. B3 An effort to file a successive *314

petition was denied by the Second Cirenit in 2016, '

D. Holloway Now

Flolfoway is 57 yvears old. tHe hag five children between the
ages ol 23 and 37 and eight prandehildren. His family is fully
supportive; they filled the courtroom during two recent court

APPearances.
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BEven though he was a facing a half-century prison term,
Iolloway tried to better himself throughout his two decades
of incarceration. He completed a Basic Wellness program in
2000, was recognized for his performance as a Unit Aide
in 2002, compieted a Parenting Program in 2002, completed
a Stress Management class in 2006, completed a Parenting
Skills Program Level | in 2007, received a Certificate of
Achievement for officiating basketball in 2008, received a
Cerlificate of Aclievement for Song Wriling instructing in
2009, compleied a Preparation for Release program in 2009,
received a Certification in Food Protection Management
in 2010, received a Career Diploma in Calering in 2010,
completed a Culinary Arts program in 2011, completed a
Basketball Officialing class in 2012, and compieted all the
requirements for the Challenge Program run by the facility's
Psychological Services program last year.

Holloway's disciplinary record reveals five infractions. The
most serious occurred in 1995, at the oulset of his sentence,
when he was placed in disciplinary scgregation for 30 days
for engaging in a group demonstration and failing to obey an
order. The other four arose from minor rules violations that
resulled in brief losses of commissary or lelephone privileges.
Only two occurred within the past 14 vears, and there have
been none in the past four years.

E. The United States Attorney's Decision te Do Justice

In late 2012, Holloway filed a motion to reopen his § 2255
proceeding under Fed R.Civ.P. 60(b). Recognizing that there
were good reasons to revisit Holloway's excessive sentence
but no legal avenues or bases for vacaling ¥, [ issued an
order on February 25, 2013, stating as follows: I respectfilly
request that the Pnited States Attorney consider exercising
her diseretion 1o agree to an order vacating two or more of

Holloway's 18 U.5.C. § 924(c) convictions.”

In & letter dated July 24, 2013, the Uniled States Altorney
declined 1o agree o an order vacating two or more of
Holloway's § 924(c) convictions. She observed that Holloway
might be eligible for relief from the President through the

exercise of his clemency power. 1 Iowever, subsequent to
that suggestion, the Deparlment of Justice announced a new
clemency initiative, and the criteria it set forth in describing
the clemency applications it would supporl and priorilize
made it likely that Holloway's crimes of violence would
disgoalify him, "7 Thus, on May 14, 2014, Fasked the United
States Altorney to reconsider exercising her discretion 1o

Thormson Reder

agree to an order vacating two or more of Holloway's § 924(¢)

convictions so he could face a more just resentencing, 18

*315 Al a court appearance on July 10, 2014, Assistant
tnited States Attorney Sam Nitze stated as follows:

Let me say formally, the 1.5, Attorney has given Jong and
carcful consideration o your Ionor's ... earlier request....
She did carefully consider it and that was the office's
recommendation—that Mr. Holloway seek clemency or
commuation of sentence. And she further reconsidered,
in light of your llonor's recent order, and has agrecd to
proceed along the lines similar to those that you propuosed.
1 wonld say that's based on several considerations, and in
partbased on the office’s view and her view that this is both
a unique case and a vnique defendant in many ways. And
I say wiique for a number of reasons, but 1 will state two
of then.

First, this defendant's record while he's been in the custody
of the Burecan of Prisons for the last two decades is
extraordinary. He has the mildest of disciplinary records,
There are a few infractions, but none of them are violent
or involve drugs. They were minor, I believe five total in
two decades. And it's also clear--we pulled the reports,
and I know your [lonor summarized some of this in your
most recent order---but i's clear that he took advantage to
betler himself and to take advantage of the educational and
other opportunilies that the BOP provides. So, the way he
hag handied himself during this period of incarceration is

exiraordinary.

Second, as yoor Honor mentioned, we have made an effort
to be in touch with the victims in this case.... [Wle were
able to reach three victims, and every one of them satd first
that they were terrified by the experience-—one in fact stild
wrestles with the fallout from that-—but also that in their
view, 20 years is an awfully long time, and people deserve
another chance, and to a person they all supported --well,
1 think one would have framed it unopposed to an earlier
release, and others were more aflirmatively supportive of
it, That is significant to us as well. Thase are two among
other aspects of this case that make i, T think, more than
unusual, probably uniqoe.

1 want to be clear nn this point—that the Pnited States
Atlorney's postiion in this case shouldn't be inlerpreted as
reflecting a broader view of Section 924(c) generally or its

application to other cases.




In terms of how to preceed, we would propose to withdraw
our opposition to the pending Rule 60fly) motion, and
also to state on the record that we wouldn't oppose the
granting of the underlying 2255 motion fur the purpose
of westing the court with authority to vacate two of the
924(c) convietions, and 1o proceed to resentence, all of that
without taking a position on the merits of either the Ruole

60 motion or the habeas petition. "

Alfter that statement, Holloway's lawyer moved to vacate his
convictions on two of the three § 924(¢) convictions, and the
convictions on Counts Ten and Twelve were vacated without
opposition from the government. | will resentence Holloway
on the remaining counts on July 29, 2014,

There is important work to be done m preparation for

resentencing, 20 but the significance of the povernment's
agreement is *316 already clear: it has authorized me to give
Holloway back more than 30 vears of his life.

F. Conclusion

It is easy to be a tough prosecutor. Prosecutors are almost
never criticized {or bemng aggressive, or for fighting hard to
obtain the maximum sentence, or for saying “there's nothing
we can do™ about an excessive sentence after all avenves
of judicial relief have been exhausted. Doing justice can
be much harder. It takes time and involves work, including
carcful consideration of the circumstances of partieular
crimes, defendants, and victims—and often the relevant
events occurred in the distant past. It requires a willingness to
make hard decisions, including some that will be criticized.

This case 18 a perfect example. Holloway was convicted of
three armed robberics. He deserved serious punishiment. The
Judgiment of conviction in hig case was aftirmed on direet
review by the Supreme Court, and his collateral attack on that
Jjudgment failed long age, His sentence was far imore severe
than necessary 1o reflect the seriousness of his crimes and
to adequatcely protect the community from him, but no one
would criticize the United States Attorney if she allowed it to
stand by doing nothing.

By contrast, the decision she has made required considerable
work, Assistant United States Atiorney Nitze had to retrieve
and examine a very old casc file. He had to track down

and interview the victims of Holloway's erimes, which were
committed 20 years ago. His office no doubt considered the

racial disparity in the vse of § 924(¢), and especially in the
“stacking”™ of § 924(c) counts. He requested and oblained
an adjournment so his office could have the time necessary
1o make an extremely important decision, 21 United States
Attorneys’ offices work with limited resources. The effort
that went into deciding whether fo agree fo vacate a couple
of Holloway's convictions could have been devoted to other
cases.

Finally, the casy route-—that is, the “there's nothing we can
do about your sentence” response—would have eliminated
any concern that Holloway might squander the opportunity
to make something of the rest of his life. The United
States Attorney's decision here will be criticized if Holloway
commifs another crime upon his early release from prison.
She could have extinguished that rigsk by doing nothing. But
she has the wisdom and courage to coufront # the right way
—Uly asking me to engore that Holloway gets the re-entry
assistance a prisoner who has spent decades in prison will
need. >

This is a significant case, and not just for Francois Holloway.
It demonstrates the difference between a Department of
Prosecutions and a Department of Justice. 1t shows how the
Departiment of Justice, as the government's representative
in every federal criminal case, has the power to walk into
courlrooms and ask judges to remedy nyustices.

The use of this power poscs no threat to the rule of
finaltty, which serves Imponant purposes in our syslem of
justice. There are no floodgates 1o wurry about; the authority
exercised in this case will be used only as ofien as the
Department of Justice itself chooscs to exereise i, which will
no doubt be sparingly, But the misuge of *317 proseculorial
power over the past 25 yeurs has resulted in a sipnificant
number of federal inmates who are serving grotesquely severe
sentences, including many serving ultiple decades and even
life without parole for narcotics offenses that involved no
physical injury to others. Even scasoned federal prosecutoers
will agree that many of those sentences were (and remain)

unjustly severe,

The United States Attorney hag shown here thal justice
is possible in those cases. A proseeutur who says nothing
can be done about an unjust sentence because all appeals
and colateral challenpes have been exhausted is aclually
choasing 0 do nothing about the unjust sentence. Some will
make a different choice, as Ms. Lynch did here.




Numerous lawyers have been joining pro boro movements
to prepare clemency petitions for federal prisoners, 2 and
indeed the Department of Justice has encnuraged the bar to
incate and try tn help deserving inmates, 2* Those lawyers
will find many inmates even more deserving of belated justice
than [lolloway. Some will satisfy the criteria for Department
nf Justice support, while others will not. In any event, there's
10 good reason why all of them must end up in the clemency
bottleneck. Some inmates will ask United States Attorneys
for the kind of justice made possible in this case, that is,

Footnotes

justice administered not by the President but by a judge, on the
cnnsent of the Depastment of Justice, in the same courtroom
in which the inmate was sentenced. Whatever the outcome of
thosc requests, 1 respectfully suggest that they should get the
same careful consideration that Ms. Lynch and her assistams
gave to Francois [lolloway.
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APR 10 205
U. S. Department of Justice

Federal Bureau of Prisons

Federal Correctional Complex

United States Penitentiary
P Q. Box 1023
Coleman, Florida 33521-1023

June 13, 2014
To whom it may concern.

My name is Dr. Javier Mouriz and | am a psychologist at the Federal Correctional
Complex in Coleman, Florida. 1 am writing this letter on behalf of inmate Luis Rivera,
Register Number 18731-013, who is seeking a release from his sentence or a reduction
to his sentence. Please feel free to share this letter with whomever you believe is in a
position to make a decision regarding his case.

I first came to know Inmate Rivera in 2005 when he was assigned to USP-1 Coleman.
Soon after his arrival, he sought admittance to the Challenge Program. The Challenge
Program is a voluntary, year-long, residential treatment program designed to help
offenders improve their rational thinking skills and correct criminal thinking. As the
coordinator, i supervised his treatment in the program.

Inmate Rivera completed the Challenge Program in 2009. He was an active
participant in his treatment and genuinely worked to improve his character. He
acknowledged the errors in the thinking patterns which led to his incarceration and
demonstrated during treatment how he had changed. Since the compietion of his
treatment in 2009, inmate Rivera has resided in the treatment unit as a
mentor/instructor. He has been placed in that role due to the assessment by staff he is
a positive role mode! for other inmates. In addition, Inmate Rivera has unique and
valuable skills in the areas of electronics, printing, and arts and has frequently used
these technical skills to help the program.

Inmate Rivera has an impeccable institutional record. * He has no disciplinary history in
the approximately 30 years while incarcerated. This lengthy period of good conduct
demonstrates a steady focus on doing the right things over a tong period of time. it
also shows he is truly committed to following rules and living in harmony with others.
This long period of good conduct stands out in that this author has worked in the prison
system for over 23 years and has never seen such a lengthy record of good conduct.

In addition to good conduct, Inmate Rivera has a very steady work history. He has
worked in the same job assignment since his arrival at this facility in 2005 and receives
excellent work reports. He has availed himself of iearning opportunities and has
received a Professional Soldering Certification and has acquired computer skills to the
extent he served as a computer class instructor for three years. He also served as a
suicide companion, a position of trust where he monitored inmates who were piaced on
suicide watch. He has remained in close contact with his family members via phone,

maii, and e-mail contact.

I am in support of any consideration regarding a reduction in sentence or a release from



sentence for inmate Rivera. As noted above, inmate Rivera has demonstrated over a
long period of time he is capable and willing to live within established rules and to
improve himself. He has worked to change the character defects which led to his
incarceration and has prepared for reentry to society. He has marketable skills, a good
work ethic, good family relations, and the financiai means to support a successful return
to society. Inmate Rivera still maintains possession of his own residence and will not
be dependent on others to secure housing,

Sinc;ﬁl/y’,/

Javier Mouriz, Phd
Challenge Program CoordInator



